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SUMMARY

USTelecom requests that the Federal Communica@onsmission (the “Commission”)
hollow out the remainder of its pro-consumer, pooapetition wireline network access rules.
USTelecom requests the Commission forbear fromirieguncumbent local exchange carriers
to (1) provide access to poles, ducts, and conduits nondiscriminatory basis; (2) unbundle
and resell of network elements; and (3) fulfilliogmpetitor requests for telephone exchange
service and nondiscriminatory prices.

USTelecom’s petition is not complete as filed, hasdemonstrated grounds for
nationwide forbearance, and has carried neithdauitden of persuasion nor production to
demonstrate why enforcement of the Commissionesrid unnecessary. Indeed, USTelecom
has failed to show that (1) forbearance is not &gy to avoid unjustly or unreasonably
discriminatory charges or practices; (2) that farb@ce would not harm consumers; and (3) that
forbearance is otherwise in the public interesbasyof the provisions from which it seeks
relief.

Supplying nationwide data to support the claim tbeal markets are competitive is
wholly inadequate for demonstrating that the rezagnts of sections 251(c)(3) and (4),
271(c)(2)(B)(IlN), and 272(e)(1) of the Telecommeations Act of 1996 and section 64.1903 of
the Commission’s rules are no longer necessargsé@ provisions and their associated
obligations are some of the primary reasons whypasition in the switched voice and business
data services market exists in many locations adtwes United States. The Commission must
reject USTelecom’s petition and continue to enfdhese important laws and regulations for the

benefit of competition and consumers alike.
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Before the
Federal Communications Commission
Washington, D.C. 20554
In the Matter of )

)
Petition of USTelecom for Forbearance Pursuant WC Docket No. 18-141

to 47 U.S.C. 8 160(c) to Accelerate Investment)
in Broadband and Next-Generation Networks )

OPPOSITION OF PUBLIC KNOWLEDGE, THE BENTON FOUNDATI ON, NEXT

CENTURY CITIES, NEW AMERICA’S OPEN TECHNOLOGY INSTI TUTE, AND THE
NATIONAL HISPANIC MEDIA COALITION
Public Knowledge, the Benton Foundation, Next Cgn@ities, New America’s Open

Technology Institute, and the National Hispanic iae@oalition oppose the petitibof
USTelecom—The Broadband Association (“USTelecorafuesting that the Federal
Communications Commission (“FCC” or the “Commis$)dorbear from enforcing pro-
competition statutory provisions and regulationsaaning unbundling and resale of network
elements adopted by Congress pursuant to sectiohthe Communications Act of 1934, as
amended. USTelecom’s Petition is not complete as fileds hat demonstrated grounds for
nationwide forbearance, and has carried neithdauitden of persuasion nor production to
demonstrate why enforcement of the Commissionesrid unnecessary. Contrary to the
unfounded claims made in the USTelecom Petitioctjaas 251(c)(3)-(4), 271(c)(2)(B)(lll), and
272(e)(1) of the Telecommunications Act of 199& (tAct”), and section 64.1903 of the FCC'’s

rules of the FCC’s are some of the primary reasdmscompetition in the switched voice and

business data services market exists in many mtatcross the United States and, indeed,

! Petition of USTelecom for Forbearance Pursuadf7tt).S.C. § 160(c) to Accelerate
Investment in Broadband and Next-Generation Neta,0lkC Docket No. 18-141 (May 4, 2018)
("USTelecom Petition”).

247 U.S.C. § 160.



continue to contribute to pro-consumer investmeut ianovation in new broadband facilities
and services for the American public.

l. BACKGROUND.

A. Sections 251(c)(3)-(4), 271(c)(2)(B)(lll), and 27€)(1) and Associated
Obligations, as Well as Section 64.1903 of the FCLRules, Are Intended to
Create Competitive Markets that Would Not OtherwiseExist.

The Act includes a number of provisions designeprtomote and develop competitive
markets. The breakup of AT&T in 1984 generated petition in manufacturing, long distance,
and information services, but kept in place a regohregulated monopoly for local telephone
service® In adopting the Act, Congress sought to bringttaeefits of increased investment and
innovation to consumers of local services by remgrdecades of monopoly control and creating
the conditions for competition at the local levél. order to do so, Congress adopted a series of
structural and behavioral instrumeftStructurally, the Act is intended to reduce tbgulatory
barriers to entry, which decades of monopoly serpi®vision and regulation had entrenched by
requiring the local monopolies to disaggregatertbeivices and make them available to would-
be competitors at reasonable rates. BehaviotakyAct conditioned the local monopolists’
entry into related markets on the emergence of etibign in the local exchange market.

The Act required that incumbent Local Exchange i€esi(“LECs”) provide unbundled
network elements (“UNESs”) to other telecommunicasi@arriers. In particular, incumbent

LECs must:

% See, e.gJerry Hausmaast al, The Effects of the Breakup of AT&T on Telephonefation
in the United Stated'he Am. Econ. Rev. 183:2 178-84 (May 1993).

* See generalljicholas Economidedhe Telecommunications Act of 1996 and Its Impdety
York University, Center for Law and Business, WorkiPaper No. EC-98-08 (Apr. 28, 1998),
http://raven.stern.nyu.edu/networks/telco96.html

® “Telecommunications carrier” is defined at 47 (&.S§ 153(51).
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provide, to any requesting telecommunications eafar the
provision of a telecommunications service, nondhsicratory
access to network elements on an unbundled baaisyat
technically feasible point on rates, terms, anddg¢@mns that are
just, reasonable, and nondiscriminatory in accarelawth the
terms and conditions of the agreement and the nements of this
section and section 252 of this tifle.

Incumbent LECs must also provide UNEs “in a marthat allows requesting carriers to
combine such elements in order to provide sucledetenunications service.”

Section 251 also established resale as a markstagiticle separate from UNE
availability. Incumbent LECs are required “to offer resale at wholesale rates any
telecommunications service that the carrier pras/mlkeretail to subscribers who are not
telecommunications carrier8."Under section 252, UNEs offered pursuant to se@b1(c)(3)
must be made available at cost-based rates usrigEhRIC methodology.

Section 271(c)(2)(B) next established a “competitthecklist” for access,
interconnection and other threshold requiremerasalBell operating company (“BOC”) must
demonstrate before it may offer in-region, interl4#Fervices:’® Once “a BOC obtains section

271 authority to offer in-region interLATA servicdbese threshold requirements become

®47 U.S.C. § 251(c)(3). A “network element” isf4ility or equipment used in the provision of
a telecommunications service . . . includ[ing] tees, functions, and capabilities that are
provided by means of such facility or equipmentjuding subscriber numbers, databases,
signaling systems, and information sufficient fdlirm and collection or used in the
transmission, routing, or other provisions of @elmmunications service.” 47 U.S.C.

§ 153(35).

"Id. “Telecommunications service” is defined at 4BIC. § 153(53).

847 U.S.C. § 251(c)(4)(A).

%47 U.S.C. § 252(d)(1).

1947 U.S.C. § 271(c)(2)(B). “Bell operating compaisydefined at 47 U.S.C. § 153(5).
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ongoing requirements-*

Section 271(c)(2)(B)(iii), the only remaining chdiskitem that the Commission has not
forborne fromt? requires a BOC to provide “nondiscriminatory ascesthe poles, ducts,
conduits, and rights-of-way owned or controlledtiy [BOC] at just and reasonable rates in
accordance with the requirements of section 224The Commission observed that this
obligation is “concurrent [with the] obligations section 224" but found “that, because of the
nature and continued importance of section 224,necessary to retain [this requirement] as an
additional enforcement mechanism for the concursention 224 obligations:*

A BOC authorized to offer in-region interLATA secei under section 271 must do so in
accordance with the requirements of section’270f this section, only the requirements set
forth in subsection 272(e), which requires BOCH&uthll unaffiliated providers’ telephone
exchange servi¢c@and exchange accébsequests, remain in effect. This provision regsiir
BOCs to provide quarterly reports to the Commissinmperformance metrics concerning “order

taking, provisioning, and maintenance and repaiheBOCs’ DS0O, DS1, DS3, and OCn

1 petition of Qwest Corporation for Forbearance Puastito 47 U.S.C. Section 160(C) in the
Omaha Metropolitan Statistical Areemorandum Opinion and Order, 20 FCC Rcd 194175
(2005).

12 See Petition of USTelecom for Forbearance Purstma? U.S.C. § 160(c) from Enforcement
of Obsolete ILEC Legacy Regulations That Inhibipldgment of Next-Generation Netwarks
al., Memorandum Opinion and Order, 31 FCC Rcd 615¥6%18, 24-36 (2015) (granting
USTelecom’s petition for forbearance of section 2@Agcklist items aside from checklist item 3)
(*2015 USTelecom Forbearance Petition Ofjler

1347 U.S.C. § 271(c)(2)(B)(iii).

142015 USTelecom Forbearance Petition Orlet9.
1547 U.S.C. § 271(d)(3)(B).

1647 U.S.C. § 153(54).

1747 U.S.C. § 153(20).



services.*®

Finally, section 64.1903 of the Commission’s rulehjch imposes structure separation
requirements on incumbent LECs that provision ldiggance services, prevent BOCs and
independent incumbent LECs from acting upon antiyetitive incentives?

B. The Commission Is Only Permitted to Forbear from Erorcing Sections 251(c)
and 271 When Competitive Markets Exist..

The USTelecom Petitiocarries a heavy burden to prove the statutory presées for
obtaining forbearance. Section 10(a) of the Comaoations Act provides that forbearance is
appropriate only where:

1) enforcement of such regulation or provision ismetessary to
ensure that the charges, practices, classificat@n®gulations
by, for, or in connection with that telecommunioas carrier
or telecommunications service are just and readerzatul are
not unjustly or unreasonably discriminatory;

(2) enforcement of such regulation or provision ismetessary
for the protection of consumers; and

(3) forbearance from applying such provision or regorfats
consistent with the public interet.

In evaluating whether a rule is “necessary” untlerfirst two prongs of the three-part

forbearance test, the Commission considers whétiee is a current need for a rateFor

182015 USTelecom Forbearance Petition Orfle88 (quotingSection 272(f)(1) Sunset of the
BOC Separate Affiliate and Related Requirement$ Blénnial Regulatory Review Separate
Report and Order and Memorandum Opinion and O&#FCC Rcd 16440 1 96 (2007)).

1947 C.F.R. § 64.1903.

2047 U.S.C. § 160(a). “In making the determinatimuler subsection (a)(3) [whether
forbearance is in the public interest,] the Commisshall consider whether forbearance from
enforcing the provision or regulation will promatempetitive market conditions, including the
extent to which such forbearance will enhance cditipie among providers of
telecommunications services. If the Commission migitees that such forbearance will promote
competition among providers of telecommunicatiogtwises, that determination may be the
basis for a Commission finding that forbearande the public interest.ld. 8 160(b). In
addition, “[a] State commission may not continu@pply or enforce any provision” from which
the Commission has granted forbearance under seb®io47 U.S.C. § 160(e).
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those portions of the forbearance analysis thatireghe Commission to assess whether a rule is
necessary, the D.C. Circuit has explained thatreafoent need not babsolutely required??
Rather, “it is reasonable to construe ‘necessayeéerring to the existence of a strong
connection between what the agency has done byWwagulation and what the agency
permissibly sought to achieve with the disputedil@ipn.”® In one particular case, the D.C.
Circuit concluded that because the wireless numb#gability rules were “required to achieve

the desired goal of consumer protection,” the Cossian did not err in finding that the second
prong was not met and forbearance was thereforeawanted”

In making the determination of whether forbearaisaa the public interest under the
third prong of the text, section 10(b) of the Agtther requires the Commission to consider
“whether forbearance from enforcing the provisiomegulation will promote competitive
market conditions, including the extent to whicklsiorbearance will enhance competition
among providers of telecommunications servic@sif the Commission determines that
“forbearance will promote competition among provglef telecommunications services, that
determination may be the basis for a Commissiaatiriop that forbearance is in the public
interest.?® Forbearance may only be granted where all tHevaents have been satisfied.

As the petitioner, USTelecom “bears the burdenrobf—that is, of providing

21 See 2015 USTelecom Forbearance Petition Ofd@r

22 Cellular Telecomms. & Internet Ass’n v. FC&30 F.3d 502, 509 (D.C. Cir. 2003)
%1d. at 512.

#1d.

25 |d. § 160(b).

2% 1d.



convincing analysis and evidence to support itiipetfor forbearance® This burden of proof
“encompasses both the burden of production anBuhgen of persuasiorf® Thus, in addition
to stating grima faciecasé® in support of forbearance, “the petitioner’s evide and analysis
must withstand the evidence and analysis propoubgéedose opposing the petition for
forbearance® The Commission applies the forbearance standatitetarguments and
evidence in the petition and is under no obligatmoonsider other arguments that might
support forbearancg.

In addressing USTelecom’s previous forbearanceigetn 2015, the Commission
determined that section 10 does not require a ctitimeeanalysis to be treated as
“determinative” where “other considerations are engglevant to [the Commission’s] statutory
analysis.®? In that case, the Commission found that an aisabfscompetition was unnecessary
because USTelecom argued that “the changing conuamimms landscape throughout the
country has rendered the [relevant requirementshoded and harmfids a general matter*®

USTelecom takes a different approach here, howewke Qwest Corp. in th®west

Phoenix Ordeproceeding, USTelecom argues that sufficient coitipetmakes forbearance

2 petition to Establish Procedural Requirements tov&a Proceedings for Forbearance Under
Section 10 of the Communications Act of 1934, asntled Report and Order, 24 FCC Rcd
9543 1 20 (2009) Forbearance Procedures Ordgr

81d. 1 21.

2947 C.F.R. § 1.54(b).

30 Forbearance Procedures Ord&r21.

31 See 2015 USTelecom Forbearance Petition Ofid@r
¥1d. 1 10.

®1d.19.



appropriaté* The Commission has previously found market pcameysis to be appropriate
when ‘analyzing claims that competition in the legacywm®es market is sufficient to satisfy the
three-part section 10 forbearance criteria, noy with respect to dominant carrier regulation,
but also with respect to the other regulatory @ilans at issue here, such as section 251(c)(3)
unbundling.® As the Commission explained in tfevest Phoenix Ordetthe Commission’s
market power analysis was designed to identify wdwmpetition is sufficient to constrain
carriers from imposing unjust, unreasonable, ousth] or unreasonably discriminatory rates,
terms, and conditions, or from acting in an antipetitive manner Indeed, as the
Commission noted there, “[t]his market power analysthe precise inquiry specified in section
10(a)(1)” and informs the Commission’s “assessnoémthether carriers would have the power
to harm consumers by charging supracompetitivesrafe

Althoughsomeindividual markets may be competitive as USTelecomtends (although
USTelecom has failed to demonstrate it), many sthespecially rural markets—are not. There
is no single, nationwide market for switched aceasse subscription services or business data
services. And in certain areas of the U.S., whiegeneed for reliable communications is most

acute, sections 251, 271 and 272, along with #ssociated obligations and implementing

34 SeeUSTelecom Forbearance Petition at 22 (“Although@benmission has adopted
asymmetric regulatory requirements in markets anatnot competitive, it has long recognized
that in competitive markets, such regulatory diggas undermine consumer welfare by
distorting competition.”)see generally Petition of Qwest Corp. for ForbeamnPursuant to 47
U.S.C.8 160(c) in the Phoenix, Arizona M®emorandum Opinion and Order, 25 FCC Rcd
8622 (2010) (Qwest Phoenix Ordéx.

% Qwest Phoenix Ordef 37;see also Protecting and Promoting the Open IntefReport and
Order on Remand, Declaratory Ruling, and Ordeli-GC Rcd 5601 § 439 (2015) (“Unlike here,
the Commission in th®west Phoenix Ordewas addressing a petition where the rationale for
forbearance was premised on the state of competitiff 2015 Open Internet Ord&r

36 d.
37d.



regulations, are absolutely necessary to ensutedmapetition exists. Accordingly, before
forbearing from the regulatory requirements sethfar these provisions, the Commission must
conduct a granular, market-by-market analysis efitfiormation set forth by USTelecom in its
petition and conclude that effective competitiorsesx Conducting such an analysis will prevent
inappropriate application of section 10 forbearaiocmarkets that are not sufficiently
competitive, and avert further widening of the thgdivide, which would otherwise be contrary
to the public interest.

As discussed in more detail below, USTelecom hiéedféo make gorima facieshowing
that forbearance from enforcement of sections 2%3)¢4), 271271(c)(2)(B)(iii), and 272(e)(1)
of the Act or section 64.1903 of the FCC'’s Rulewasranted under each prong of this statutory
standard and the Commission’s rulésJSTelecom has failed to demonstrate that the
enforcement of these regulatory requirements is\aoéssary to ensure just and reasonable or
nondiscriminatory charges and practices by ILEOSTelecom has likewise failed to show that
the enforcement of the requirements set forth atices 251(c)(3)-(4), 271271(c)(2)(B)(iii), and
272(e)(1) of the Act or section 64.1903 of the FE€RUles along with their associated
requirements and implementing regulations, areneoéssary to protect consumers. And
nothing in USTelecom’s petition shows that everykaain the United States is competitive,
that forbearance from enforcing these provisionkpsomote competitive market conditions, or

that forbearance is otherwise consistent with thgip interest® The USTelecom Petitiomust

347 C.F.R. § 1.54(b).

3947 U.S.C. § 160(a). “In making the determinatimuler subsection (a)(3) [whether
forbearance is in the public interest,] the Commisshall consider whether forbearance from
enforcing the provision or regulation will promatempetitive market conditions, including the
extent to which such forbearance will enhance cditipie among providers of
telecommunications services. If the Commission migitees that such forbearance will promote
competition among providers of telecommunicatiogtwises, that determination may be the

9



be denied.
Il. FORBEARANCE FROM ENFORCEMENT OF SECTION 271(C)(2)(B)(lll) WILL
HARM CONSUMERS AND COMPETITION AND IS CONTRARY TO

COMMISSION PRIORITIES CONCERNING STREAMLINING
INFRASTRUCTURE DEPLOYMENT.

Gaining reasonable and timely access to rightsaf-i& one of the biggest impediments
to deploying broadband facilities. In other comgsexhe BOCs have complained exhaustively
about how “aggressive demands” from some infratitracowners “erect significant barriers that
can either prevent or substantially delay thesdoyepents.*® But in its latest forbearance
petition, USTelecom appears to contend that coscbout the investment-sapping potential of
artificial barriers to entry by infrastructure owaesomehow do not apply when USTelecom’s
member companies control the relevant infrastrectasources and stand to benefit from
postponing or preventing market entry. The argungenot sustainable and should be denied.

Section 271(c)(2)(B), checklist item 3, requires@o provide “nondiscriminatory
access to the poles, ducts, conduits, and righteagfowned by the BOC at just and reasonable
rates in accordance with the requirements of se@®t.”! USTelecom requests that the
Commission forbear from this requirement on grouthds the provision is “wholly redundant of

section 224 itself*

USTelecom has raised—and the Commission hadedjeehis claim
before. In denying USTelecom’s push for forbeaeaoftcthis provision in 2015, the Commission
observed some overlap between the checklist itefrs8ction 271(c)(2)(B) and section 224.

But the Commission sustained the provision “becadiske nature and continued importance of

basis for a Commission finding that forbearande the public interest.ld. 8 160(b). In
addition, “[a] State commission may not continu@pply or enforce any provision” from which
the Commission has granted forbearance under sel®io47 U.S.C. § 160(e).

0 Comments of Verizon, WT Docket No. 16-421, at (M8, 2017) (“Verizon Comments”).
147 U.S.C. § 271(c)(2)(B)(iii).
2 USTelecom Petition at 38.

10



section 224" retaining checklist item 3 “is necegsa . as an additional enforcement mechanism
for the concurrent section 224 obligatiof3. The Commission stated that robust enforcement of
these provisions was especially important becagsios 224 is “necessary for the viability of
facilities-based competition . . . [and] providesess to LEC infrastructure for all providers,
including wireline, wireless, and broadband proxsevithout a required finding of

impairment.** Nothing has occurred in the three years betw&ds 2nd 2018 that has

rendered the Commission’s conclusions regardingnidhependent importance of both section
224 and section 271(c)(2)(B) any less relevantmmoirtant. If anything, given that so few
regulatory safeguards remain, enforcing the ohjestof section 224 through every means
available has become even more critical as a ainstsn market power at the local level.
Checklist item 3 provides an important consumeegadrd and competitive check as an
“additional enforcement mechanism” to section 224.

Few have done a better job than the BOCs themsefeglaining just how important
retaining the full suite of enforcement remedie®wit comes to accessing poles, ducts, and
rights of way. Verizon, for example, has been agiihe loudest voices complaining of a long
list of hard and soft impediments to deploymentiitesy from an inability to readily access
poles, ducts and rights of w&y.The BOC's litany of complaints include an “univitiness to
engage in productive and timely negotiations” caeress to rights-of-way; negotiations that
“drag on for years*® a view that access to rights of way presents @opnity “to raise

revenues, rather than an opportunity to encoumagestment and deployment to bring robust

432015 USTelecom Forbearance Petition Orffet9.
*1d. 1 20.

> Verizon Comments at 6.

1d. at 7.

11



wireless broadband services to their communitfésind a variety of unreasonable restrictions
on equipment size and sitif{fy. Of course, all of these concerns apply with eyesater force
when the BOCs control the essential access infretsire because the BOCs have an even
greater economic incentive to adopt these practiwas local governments do. Not only do the
BOCs stand to benefit from the collection of supoanpetitive rates to access basic
infrastructure, but they also stand to benefit framing their rivals’ costs and delaying their
competitors’ entry into local markets. Given th@®s’ persistent complaints about how readily
infrastructure access can be used to frustrategharkry and competition, they have little room
to complain about a decision of Congress to prowdétiple means of remedying abuse of this
type of market power. Access to section 271(clRR)eémedies under the Act remains as
necessary today under sections 10(a)(1) and (@hes the Commission last ratified it in 2015,
and forbearance from enforcing it would frustrdie public interest.

Since the Commission’s 2015 decision in the previd&Telecom forbearance petition
proceeding, the Commission has focused a consigesatiunt of effort amending the agency’s
rules concerning infrastructure, deployment, atidgsissue$’ Forbearing from section
271(c)(2)(B) would strip the Commission of an imgaot enforcement mechanism that is crucial
to ensure timely deployment of vital wireline an@teless infrastructure. Preserving the

Commission’s authority under section 271(c)(2)@pnhsure reasonable access to rights-of-way

471d. at 8.
481d. at 10.

9 Seee.g, Accelerating Wireline Broadband Deployment by RenwpBarriers to

Infrastructure Investment, Accelerating Wirelessd&tband Deployment by Removing Barriers
to Infrastructure InvestmenbDraft Third Report and Order and Declaratory RgliwC Docket
No. 17-84, WT Docket No. 17-79, FCC-CIRC1808-03. @aly 13, 2018)Accelerating

Wireless Broadband Deployment by Removing Bart@isfrastructure InvestmenSecond
Report and Order, WT Docket No. 17-79, FCC 18-280 (Wlar. 30, 2018).
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is one of the single most important steps the Casimn can take to accelerate broadband
deployment, increase broadband investment in thietlStates, and close the digital divide.
More generally, access to poles, conduits, andgighway are critical for deploying advance
wireless infrastructure, which is essential to dimand access and competitive markets for
broadband services. Forbearance from section 271(c)(2)(B) would uessarily limit the tools
that the Commission has available to achieve timepertant public interest objectives.
[l. USTELECOM HAS NOT MET ITS BURDEN FOR FORBEARANCE FR OM THE
UNBUNDLED ACCESS AND RESALE PROVISIONS IN SECTION 251(C)(3)

AND (4) AND ASSOCIATED REQUIREMENTS UNDER SECTIONS 251 AND
252.

Based largely on broad statements concerning thergkestate of competition across the
United States and unsupported allegations of fattive[] harm[],®?> USTelecom asks the
Commission to grant forbearance from the unbundts@ss and resale provisions in section
251(c)(3) and (4) and associated requirements wehltions 251 and 252. USTelecom,
however, fails to meet its burden under sectiotolfrovide “convincing analysis and evidence”
satisfying all three prongs of the forbearance ¥egccordingly, USTelecom’s request must be

denied.

*0 press Release, FCC, Chairman Pai Proposes Ovemifion in Funding to Promote Rural
Broadband Deployment (Jan. 16, 2018), https://dozgov/public/attachments/DOC-
348723A1.pdf (“We need more deployment in sparpelyulated rural areas if we're going to
extend digital opportunity to all Americans.”).

°1 Seee.g, Accelerating Wireline Broadband Deployment by RenwpBarriers to
Infrastructure InvestmeniNotice of Proposed Rulemaking, Notice of Inquagd Request for
Comment, 32 FCC Rcd 3266 3 (“Pole attachmenta &ey input for many broadband
deployment projects. Reforms which reduce polechttent costs and speed access to utility
poles would remove significant barriers to broadbafrastructure deployment and in turn
increase broadband availability and competitiothaprovision of high-speed services.”).

52 USTelecom Petition at 25.

53Forbearance Procedures Ord&r20.
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A. USTelecom Has Not Shown That the Enforcement of S&ns 251(c)(3) and
251(c)(4) Is Not Necessary to Ensure That the Chagg and Practices Are Just
and Reasonable and Are Not Unjustly or Unreasonablipiscriminatory, as
Required by the First Prong of Section 10 Forbearace Test.

USTelecom claims that the enforcement of secti&if@(3) and 251(c)(4) is not
“necessary to ensure that the charges, practitzssiftcations, or regulations by, for, or in
connection with that telecommunications carrietebecommunications service are just and
reasonable and are not unjustly or unreasonabtyichimatory,” as required by the first prong of
the Commission’s forbearance t&5tBut the USTelecom Petition provides no sufficieasis—
and there is none—for granting this relief at mych less on a nationwide basis.

USTelecom’s argument for why the Commission shguéht forbearance from the
bundling and resale requirements can be boiled dowime existence of competition in the
United States. According to USTelecom, the preserficwidespread intermodal competition
renders section 251(c)’s unbundling and resale at@sdinnecessary to ensure reasonable and
nondiscriminatory charges and practices.USTelecom further claims that unbundling
requirements “in the presence of robust facilib@sed competition” are “affirmatively
harmful.”® In addition, USTelecom also argues that the elatibn of the resale and
unbundling requirements set forth in sections 2% 262 will remove competitive distortions in
the marketplac@’

As previously discussed, when “analyzing claimg tdmanpetition in the legacy services

market is sufficient to satisfy the three-part gectlO forbearance criteria, not only with respect

*47 U.S.C. §160(a)(1).
%5 USTelecom Petition at 26.

*%|d. at 25 (citingUnited States Telecom Ass’n v. FQO0 F.3d 415, 429 (D.C. Cir. 2002)
(discussing unbundling in the context of the impeant test)).

5.
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to dominant carrier regulation, but also with retpe the other regulatory obligations at issue
here, such as section 251(c)(3) unbundlitfgfie Commission has generally conducted a market
power analysis? Only through a clear-eyed examination of condiin the relevant product

and geographic markets, the Commission has hatdhesagency accurately assess “whether
carriers would have the power to harm consumershbyging supracompetitive rates.”
USTelecom’s claims regarding the competitive stafusarkets nationwide fail to recognize

that telecommunications markets in the United Stateegardless of how you define them—are
not all created equal. New York City and rural 8fssippi, for example, do not equally enjoy

the benefits that come with robust, facilities-lihsetermodal competition. In fact, as the
Commission has recognized on multiple occasiomsirtany consumers across the United States
still lack access to reliable communications—muedsImultiple alternatives for

communications services. And not all UNEs aretecaqual; dark fiber, for example, may be
readily accessible or more easily deployed thaop In one market versus another. The
Commission should consider whether even on a méjaharket basis, eliminating unbundling
requirements as to all network elements is wise.

But even assuming that all UNEs were equally alségland there were no stark
differences between urban and rural markets—ancdhgrdferent urban and rural markets—
USTelecom simply has not put forward enough eviddncsupport its request.

Nothing in the USTelecom Petition demonstrates “svlfacilities-based competition” in

every geographic market in the United States. Singreme Court has defined a relevant

*8 Qwest Phoenix Ordef 37. See also 2015 Open Internet Orde439 (“Unlike here, the
Commission in th&@west Phoenix Ordewas addressing a petition where the rationale for
forbearance was premised on the state of competitio

9 d.
€0 q.

15



geographic market as the “area of effective cortipati . . in which the seller operates, and to
which purchasers can practicably turn for suppfeaid cautioned that the market must reflect
“the commercial realities of the industr§?”In economics, the relevant geographic market is
defined as the region in which a hypothetical martispthat is the only producer of the relevant
product or service in the region could profitabiypiose at least a “small but significant and non-
transitory” price increase for the relevant prodticGiven the absence of any geographic market
showings in its petition, USTelecom appears tomassthe market for local exchange services is
national in scope, but absolutely no basis ex@tstdich a claim. As the very name of the
service implies, local exchange services are cheriaed by a local geographic market. The
availability of competitive alternatives for exclggnproducts is typically measured in yards, not
miles, and under no circumstances can these fixieeline products and services be assumed to
be competitive across all or most of a country caseg of diverse terrain, population density,
infrastructure development, and resource allocatld8Telecom makes no effort to take into
consideration the diverse collection of geographéckets that define local competition in the
United States.

USTelecom also fails to show “affirmative harm”aadirect result from either
unbundling under section 251(c)(3) or resale uddr(c)(4). While competitive markets are

preferable to command-and-control regulatory dicegtthe mere presence of administrative

®1 Tampa Elec. Co. v. Nashville Coal €865 U.S. 320, 327 (1961accord United States v.
Philadelphia Nat’l Bank374 U.S. 321, 359 (1963).

%2 Brown Shoe Co. v. United Stat830 U.S. 294, 336 (1961); S.Rep. No. 1775, 8bsioGC 2d
Sess. 5-6.

®3 United States v. Engelhard Corfi26 F.3d 1302, 1304 (11th Cir. 199@jting U.S. Dep't of
Justice & Fed. Trade Comm’n, Horizontal Merger @&liltes 88 1.0, 1.11 (1992Qee also
Department of Justic€ompetition and Monopoly: Single-Firm Conduct Un&exction 2 of the
Sherman Actat 26 (2009), https://bit.ly/2mPcLzj.
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safeguards that allow avenues for competitive dpipdily are not, in and of themselves, harmful.
On the contrary, regulation that enables competigintry, including market-entry through UNE-
based competition, helps diminish the need for greater regulatory intervention in the market
for local exchange services now and in the futunethe vast majority of the United States, the
market for exchange services continues to be sdyyedsingle service provider. Even if
USTelecom had made a particularized, market-spesiifowing of “affirmative harm,”, the
Commission would have to weigh whatever benefitsonang the unbundling and resale
obligations might offer wireline providers agaitis¢ harm to the public from removing these
pro-competitive policies, as well as the poterfoaleven greater harm and disruption to the
wireline carriers that may occur if more extengiegulatory intervention is required to remedy
monopolistic pricing and service in the future.

Likewise, USTelecom provides no persuasive evidénae“there is effectively no
remaining UNE-based competition in that marketpl2éeWhile UNE-based competition is
surely a less meaningful presence in the local etartoday than it was prior to widespread
adoption of wireless broadband technology, even&k&bm concedes that some measure of
UNE- and resale-based competition persists. Hdhisscompetition distributed? Where does it
occur geographically? And are there commonalthies can apply from one geographic or
product market to the next? USTelecom does not $ag forbearance standard of the Act
requires detailed, empirical showings demonstrablent in USTelecom’s petition.

Contrary to USTelecom’s claims, CLECs are relyimgWNEs and resale to compete. As
the record of this proceeding shows, competitiveise providers rely on UNEs and resale to

serve their customers, particularly in undersemnudl and remote areas, and facilitate fiber

4 USTelecom Petition at 27.
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deploymenf® Some CLECs rely on UNEs to provide service imanghere they are the only
broadband provider, or where the ILEC or any cabterider is not offering comparable speed
or quality®® Some CLECs have been able to be the first to @avkh high bandwidth mass
market broadband services thanks to UNE availgbikhich has then prompted competitors to
improve their offering§’ Sometimes a CLEC that relies on UNEs to providethand service

is the only competition an ILEC fac&%.Yet other CLECs use “unbundled subloops
interconnected at ILEC remote terminals to senstaruers that are otherwise unreachable.”
Even companies that are primarily facilities-badige, Uniti Fiber, “use significant numbers of
unbundled network elements to expand [its] reacetroustomer demands, and establish access
to new market£® As Uniti explains, although the company “may béeao overbuild some of
these routes, many are in locations and over gpbgrabstacles that would be extremely costly,
if not impossible, for us to re-create. Withoutess to these network elements, Uniti Fiber
would lose access to some custométsl’oss of these inputs would also necessarily chahe
way competitors like Uniti enter new markets, “aditainly in a way that would only serve to
slow deployment of broadband, especially to reramig rural areas’® Consumers would be

harmed if they effectively lost the only competgialternative they have for reliable voice and

% See, e.gletter from John Nakahata, Counsel to INCOMPASVivlene H. Dortch,
Secretary, FCC, WC Docket No. 18-141, at 1-2 (13ly2018) (“INCOMPAS Letter”).

% Sedd. at 2.
°7d.
%8 |d.
%9d.

9 Seel etter from Jeffrey R. Strenkowski, Vice Presidddéputy General Counsel of
Governmental Affairs, Uniti Fiber to Marlene H. Dom, Secretary, FCC, WC Docket No. 18-
141, at 1 (July 13, 2018).

11d. at 1-2.
21d. at 2.
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data services. And even if there were no CLEQsgusINEs or resale today, which USTelecom
concedes is not the case, the simple availabifityldEs and resale serves as check on
monopolistic practices at the local level. Thesgutatory measures operate constrain the ability
of ILECs to lower output, increase prices and iratevess than would be the case in a
competitive market. Thus, sections 251(c)(3) a)ccontinue to benefit consumers and promote
competition, and forbearance from the Act’s unbaddiccess and resale provisions would be
contrary to the public interest.

USTelecom also points to the outcome of the BD®geding to support its arguments.
Oddly, USTelecom argues that “the precision of][ti@wly crafted scheme [applied in the BDS
context] leaves no room for any continued unbumgiegquirements™ But rather than
supplying an answer to the USTelecom forbearanestaun, the BDS example underscores the
need for a more comprehensive analysis by the Cegiom, one that is “tailored precisely to
today’s competitive realities® In the BDS context, the Commission undertookrtiost
comprehensive evaluation of both product and ggducanarkets in the agency’s history prior
to making its findings® The Commission should do the same here. At¢hg least, the
Commission should consider the status of compatiiceach geographic market before entirely
eliminating these requirements.

USTelecom makes similarly unfounded competitionelddadlaims with respect to the

section 251 resale mandates, including governmemdated wholesale discounts, the duty to

3 USTelecom Petition at 28.
1d. at 15.

’> See Business Data Services in an Internet ProBoelronment; Technology Transitions;
Special Access for Price Cap Local Exchange Casri&T&T Corporation Petition for
Rulemaking to Reform Regulation of ILEC Ratesriterktate Special Access Servjdesport
and Order, 32 FCC Rcd 3459 (2017).
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negotiate and section 252 requireméht&)STelecom’s arguments ignore that ILECs do not
offer commercial wholesale voice platform agreermemtall markets and, even where they do,
ILECs still impose limitations on the customerdyges of services and features that may be
offered. Section 251(c)(4) ensures CLECs are tabtentinue offering POTS where they
operate by serving as a constraint to ILEC pricing.

In short, nothing in the USTelecom Petition demmatss that enforcement of sections
251(c)(3) and 251(c)(4) is not necessary to ensliaeges and practices are just, reasonable, and
not unjustly or unreasonably discriminatory acrib&sentire United States. Even if
USTelecom’s theoretical arguments regarding thésaafsunbundling and resale were true,
USTelecom still failed show that those argumengstare with respect to any particular market
in the United States—much less as to all of th&i8Telecom’s attempt to meet its burden under
prong one of section 10(a) fails.

B. USTelecom Has Not Shown That the Enforcement of thRequirements of
Section 251(c)(3)-(4) Is Not Necessary for the Peattion of Consumers.

USTelecom argues that “for the same reasons thabse251(c)(3) and (4) and the
associated requirements are not necessary to gastireeasonable, and nondiscriminatory
charges and practices, they are not necessarptecpconsumers.® According to USTelecom,
“‘consumer interests will be advanced by forbearabeeause forbearance will heighten
competition by promoting the deployment of fibetwerks and next-generation services that
customers increasingly demand.”Once again, USTelecom’s arguments are suppoyteo b

evidence whatsoever. USTelecom appears to redyysoh the unproven assumption that

® USTelecom Petition at 29.
" SeelNCOMPAS Letter at 4.
8 USTelecom Petition at 31.
®d.
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deregulation, regardless of the context, will spetwork deployment and competition. To the
contrary, USTelecom fails to recognize that theremus advantages that incumbency affords
its member companies. Princeton University prafess economics Dr. Robert Willig aptly
described those advantages more than a decade ago:

ILECs enjoy enormous advantages over new entrarasresult of

their legacy as protected franchise monopolistsdhaently serve

over 90% of existing demand. ILECs benefit frong&aeconomies

of scale and scope and enjoy important first magantages

relative to CLECs with respect to rights-of-way aidcement of
outside plant and its supporting structuf®es.

Moreover, these advantages are more dramatic ahaad remote locations. As NTIA
Administrator David Redl recently observed, incumtiseoperating in remote or less populated
areas “do not face competitive pressures that trarfiission sees in other parts of the

country. . . . Oftentimes, carriers in these afaelk the incentives that exist in more populated
areas . . . ¥ The Small Business Administration has also rag®etterns that many CLECs had
invested heavily in fiber using the revenue gemeréitom UNEs and moving customers to their
own facilities-based network over time. In additigftlhe presence of CLECs in the market
appears to be providing competitive pressure founmbents to likewise invest in new fiber
deployment and network upgradéé.’Lack of access to UNES would hinder this progréEise
benefits of incumbency have not changed and, ifrang, may have strengthened as CLECs

have surrendered in the face of entrenched resistaythe ILECs to any form of market

80 Robert D. Willig, Investment Is Appropriately Stimulated by TELRAC3.3,
https://bit.ly/2LPQj7W.

81 | etter from David J. RedI, Administrator, NTIA, Ajit Pai, Chairman, FCC, WC Docket No.
17-84, at 2 (filed July 19, 2018).

82 | etter from Major L. Clark, Acting Chief Couns@BA, and Jamie Belcore Saloom, Assistant
Chief Counsel, SBA, to Marlene H. Dortch, Secret&@C, WC Docket No. 18-144t al, at 3
(filed Aug. 1, 2018).

21



acces$?®

Even if one were to concede that the enforcemettteofequirements of section
252(c)(3)-(4) may not be necessary for the pradeatifall consumers in all geographic markets,
the Commission must ensure that consumers natiepidluding those living in rural and
remote areas, will have access to essential conuamions services and will not be otherwise
harmed by the competitive carriers’ inability tapide service or affordable service. Without
that showing, which USTelecom has not made, thedlk8dm Petition cannot be granted.

C. USTelecom Has Failed to Demonstrate That Forbearaecfrom the
Requirements of Sections 251(c)(3) and (4) Is Costnt with the Public Interest.

USTelecom also fails the third prong of the forlaeme test. USTelecom argues that
“[florbearance will promote competition by elimimag incentives to rely on synthetic
competition at the expense of genuine, facilitiasdal competition, while reducing
administrative compliance costs, and freeing cafotause in deploying broadband networks
and advanced services to consumétsli support of its argument, USTelecom pointsrto a
analysis prepared by Economists Incorporated ané Giategy Consulting> Among other
deficiencies, this study again treats all marketsss the United States as if they had equal

levels of investment, market access, competiti@hdaployment outcomes. The study then

8 One of the few remaining competitive pressurebésavailability of unbundled network
elements, which seems likely to encourage incungbeninvest more than they otherwise would.
A monopoly ILEC will only invest further units oBpital so long as the rate of return exceeds
the capital investment. Services produced by &rdapital investment may bid down the
services produced by previously invested capibals reducing the rate of return on capital
investment. Conversely, a competitive market ferftens to compete with higher-quality and
lower-cost services. Capital investment thus bexoan“competitive weapon” for keeping and
acquiring market shardd. at 3.5.

84 USTelecom Petition at 32.
8 |d., Appendix B (Hal Singeet al, Assessing the Impact of Forbearance from 251 (@)(B)
Consumers, Capital Investment, and J@ay 2018)).
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considers the public benefits at only the highés&wels, completely ignoring the detrimental
effects forbearance would have on discrete aredislisorete consumer groups, including some

of the populations most vulnerable to the exerofsmarket power in pursuit of discretionary
monopoly pricing and the allocative inefficiencythiesults as a consequence. In rural areas, for
example, the Commission runs the risk of rendegaiogess to voice and internet services that
might stimulate business development and suppagging communities either non-existent or
even more unaffordable than it is today. In urbesas, the increased cost of innovation would
result in poorer offerings for businesses and cowsa by an industry less motivated to improve
its offerings®® These outcomes are contrary to the public intenes do not support

forbearance.

More fundamentally, the USTelecom-backed analysiply assumes that the
Commission’s forbearance is all that stands innthg of competitive service providers building
out their own networks. But if deregulation of ICEnonopoly power actually increased the
incentive and ability of CLECs to enter the marklegn the decade-long trend of deregulation of
ILEC exercise of market power in the local exchasgetor should have witnessed a decrease in
ILEC market share across multiple product offeringsreality, just the opposite has occurred.
The unsupported presumption that eliminating actte&8NEs and resale would somehow give
competitors added incentive and capital to builttbeir own networks—particularly in high-
cost, underserved rural areas—is simply farciéalcess to UNE loops allow CLECs to support
more, not less, investment in network infrastruetand deploymeri.

USTelecom’s Petition fails to satisfy any of theslhprongs of the section 10 test. The

86 SeelNCOMPAS Letter at 3-4.

87 See, e.gBlackfoot Communications Notice Bk Parte WC Docket No. 18-141, at 2 (filed
Aug. 2, 2018).
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Commission should deny USTelecom’s request asctioss 251(c)(3) and (4) and associated
requirements under sections 251 and 252.
V. USTELECOM HAS NOT MET ITS BURDEN FOR FORBERANCE FRO M

SECTION 272(E)(1) OF THE ACT AND SECTION 64.1903 OFTHE
COMMISSION’S RULES.

A. USTelecom Has Not Shown That Enforcement of Sectidv2(E)(1) of the Act
and Section 64.1903 of the Commission’s Rules Is Ngecessary to Ensure That
the Charges and Practices Are Just and ReasonablagAre Not Unjustly or
Unreasonably Discriminatory as Required by the Firs Prong of Section 10
Forbearance Test.

The Commission has consistently held that BOCs bBaremg incentives to take
advantage of upstream inputs as a tool for raisorgpetitor costs by, for example, slow-rolling
critical functions used by wholesale customerduthiag provisioning, maintenance, and
charging excessive amoufifs Section 272(e)(1), which requires that each B&@ill any
requests from an unaffiliated entity for telephemehange service and exchange access within a
period no longer than the period in which it pr@sdsuch telephone exchange service and
exchange access to itself or to its affiliat&sghd section 64.1903 of the Commission’s rules,
which imposes structure separation requiremenia@mbent LECs that provision long-
distance services, prevent BOCs and independeamminent LECs from acting upon those anti-
competitive incentive®’ Nothing in the USTelecom Petition shows thatptatections afforded

by section 272(e)(1) and section 64.1903 are nede to guard against unjust or unreasonably

8 See e.g, Ameritech Corp. and SBC Communications,|Memorandum Opinion and Order,
14 FCC Rcd 14712 1 190 (1999) (“Incumbent LECsenagal have both the incentive and
ability to discriminate against competitors in indoent LECSs’ retail markets. This observation
is the fundamental postulate underlying modern teBcommunications law.”see also
Implementation of the Non-Accounting SafeguardSeations 271 and 272 of the
Communications Act of 1934, as Amenddatice of Proposed Rulemaking, 11 FCC Rcd 18877
1 65 (1996) (“[A] BOC could provide inferior serei¢o, charge higher prices to, withhold
cooperation from, or fail to share information with rivals in competitive markets.”).

8947 U.S.C. § 272(e) (D).
%47 C.F.R. § 64.1903.
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discriminatory charges or practices.

This is not the first time USTelecom has tried—é&tbd—to show that the protections
of section 272 are unnecessary. In 2015, the Cesiom denied USTelecom’s request, finding
“insufficient basis in the record” to grant forbaace from this section, despite recognizing that
the “marketplace is evolving® Among other things, the Commission found the rédacking
“data on the size or composition of long distan@ekets that serve business custométs.”
USTelecom now attempts to address that deficiegargpuing that incumbent LECs no longer
presumptively hold market power in the provisionmtérstate switched access services and that
this is “particularly the case” with respect toenprrise customers because these customers
“typically purchase bundles that include local,desistance, and often broadband or wireless
services as well*®

First, USTelecom’s Petition once again pretendsttiexe is a single, homogeneous
market for local services across the United Stalsthing in the USTelecom Petition suggests
that the protections of section 272(e)(1) are uessary in any given market—much less in all
markets across the United States. Second, beyencbnclusory assertions about how
enterprise customers “typically” and “almost inwdnly” purchase servicésUSTelecom
presents no evidence that shows that the sect®@}{1) obligations are no longer necessary to
guard against unjust or unreasonable charges otigga. If an incumbent LEC can delay in
making critical functionalities available to compets or charge competitors more than it

charges itself for crucial inputs, consumers, vetiidential and enterprise, are sure to pay the

12015 USTelecom Forbearance Orde40.
21d. 1 42.

%3 SeeUSTelecom Petitioat 36.

% See id
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price.

USTelecom next points to BDS services, stating titCommission has “recognized
that competition is robust™ According to USTelecom, “[w]ith multiple provideto choose
from, enterprise customers no longer depend on RBQO@dependent ILEC access to long-
distance services® But USTelecom fails to mention that more tharp@éfcent of BDS
customers had access to only one facilities-basetpetitive provide?! And, beyond BDS,
USTelecom fails to put forward any data with respethow many facilities-based providers
typically offer interLATA service for both busineasd residential consumers. In many rural
markets, there are likely few alternatives and amlg facilities-based provider. And where
there is only one facilities-based provider, angnpetitor is likely to depend on the incumbent
LEC for the provisioning and maintenance of certatilities, and to be at the mercy of the
incumbent LEC'’s pricing for these services. Ilisttontext, the protections from which
USTelecom seeks forbearance are very much neegqedvent BOCs and independent
incumbent LECs from benefiting themselves and tafiliates at the expense of their
competitors, and harming consumers. Such a resulld be contrary to the public interest.

Finally, USTelecom claims that section 202 can tieeplace of the section 272(e)(1)
and section 64.1903 protections. According to U&Jam, “if there were lingering concerns
about possible discrimination, section 202 contsnteeapply and will protect against the remote
possibility of discrimination® As the Commission explained in 2015, however ]tijle other

provisions of the Act certainly complement, and rpastially overlap, with the remaining

% .
%q.

" Business Data Services in an Internet Protocol Ement Tariff Investigation Order and
Further Notice of Proposed Rulemaking, 31 FCC R2B4 Appendix B, Table 7 (2016).

% USTelecom Petition at 37.
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section 272 obligations . . . section 272 estae$ighrotections that are not wholly replicated by
any other Act provision or Commission requiremefitThis is still true today. Nothing in
USTelecom’s petition shows that the continued &agpibn of section 202 presents a sufficient
basis for forbearance from the obligations of sec#72(e)(1) or section 64.1903 of the
Commission’s rules. These requirements remaimgottant protection for competitive local
exchange carriers. USTelecom’s request must bedlen

B. USTelecom Has Not Shown That the Enforcement of thRequirements of

Section 272(E)(1) of the Act and Section 64.1903tbke Commission’s Rules Is
Not Necessary for the Protection of Consumers.

USTelecom’s attempt to satisfy the requirementsection 10(a)(2) of the Act likewise
fails. USTelecom claims that “the data” shows thatenforcement of section 272(e)(1) and the
section 64.1903 rules are no longer needed togiroteisumers® According to USTelecom,
“‘consumers and enterprise customers typically mselpackages of local and long-distance
services. Thus, the very premise of these prawssiethat competing long-distance providers
must rely on RBOCs or independent ILECs for excleaacress service—no longer appli€s.”
USTelecom also claims that RBOCs and independdfiCH “no longer have the ability to
discriminate in their provision of exchange accemwices in favor of their own long-distance
operations.*%?

Despite its claims to the contrary, USTelecom cegain fails to provide any evidence to
prove its claims. How many facilities-based prevgltypically offer interLATA service? How

many alternatives do consumers and enterprise roessohave in each market? USTelecom has

% 2015 USTelecom Forbearance Petition Or§et3.

100 ysTelecom Petition at 37.
101 Id

19214,
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not shown that residential and enterprise custoa@ sible to access interLATA services
through facilities-based competitive providers.amenvironment where ILECs and BOCs can
directly affect a competitor’s service by delayingprovisioning facilities, raising its prices, or
otherwise—all practices that result in higher mif@ consumers—USTelecom’s assertion that
RBOCs and other incumbent LECs “no longer haveathigy to discriminate in their provision
of exchange access services in favor of their mmg-distance operations” is insufficient to
satisfy the second prong of the Commission’s'{Est.

C. USTelecom Has Failed to Demonstrate That Forbearamecfrom the

Requirements Section 272(E)(1) of the Act and Secti 64.1903 of the
Commission’s Rules Is Consistent with the Public lterest.

USTelecom has failed to show that forbearance seation 272(e)(1) of the Act or
section 64.1903 of the Commission’s rules is inghblic interest. According to USTelecom,
“long distance service no longer exists as a sépanarketplace, and customers have ample
choices of local providers in all events; thustibks of anticompetitive behavior these rules
were intended to remedy have been eliminat& As previously discussed, USTelecom has not
shown that consumers have ample choices for sepvimaders for either long distance or local
service in any—much less every—market in the Un@eates. USTelecom also has not shown
that any competitive providers would not be vulidgdao practices that would ultimately result
in higher prices for consumers, an outcome cont@tiie public interest. And nothing in
USTelecom’s petition shows that the Commissiongramt forbearance without first seeing a
negative effect on competition. Accordingly, USSa@im’s request has failed to meet the third

prong of the Commission’s forbearance test andldhmeidenied.

103|d.

10419, at 38.
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V. CONCLUSION.

USTelecom’s Petition is a bald attempt at hollowing the remaining—and most
important—Ilegal protections available to ensuringt there are competitive markets for
switched voice and business data services. Suggphationwide data to support the claim that
local markets are competitive is wholly inadequate fandestrating that the protections of
sections 251(c), 271(c)(2)(B)(lll), 272(e)(1) oktAct and section 64.1903 of the Commission’
rules are no longer necessary. Moreover, thetdatdJSTelecom does provide does not even
demonstrate what USTelecom purports it to concélgighow: (1) that forbearance is not
necessary to avoid unjustly or unreasonably disoatory charges or practices; (2) that
forbearance would not harm consumers; and (3)fthhbearance is otherwise in the public
interest as tanyof the provisions from which it seeks relief.

For all of the above reasons, the Commission napstr USTelecom’s petition and
continue enforcing these important laws and reguiatfor the benefit of competition and
consumers alike.
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